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Updates to HR and Compliance Solutions Website 

In an effort to provide comprehensive and timely resources, NFP Benefits Compliance continues to update the HR and 

Compliance Solutions website. Guidance for PPACA seems to be coming on a weekly basis, and we are updating our 

website to reflect that guidance. Some of the changes we have incorporated recently include Web pages about the COBRA 

election notice and exchange notice requirements, which include posting the model exchange notice. Check out these 

updates and the rest of the website to find general information, FAQs and additional resources. 

Exchange Notice Requirement 

Model Exchange Notices 

Exchange Notice for Use with Employer-sponsored Health Plan 

Exchange Notice for Use Without Employer-sponsored Health Plan 

COBRA Election Notice 
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Final Wellness Program Regulations Issued 

On May 29, 2013, the IRS, DOL and HHS (the Departments) issued final regulations related to incentives for 

nondiscriminatory wellness programs in group health plans. The regulations largely finalize the proposed regulations that 

were issued on Nov. 20, 2012 (see the Dec. 4, 2012, issue of Compliance Corner). The regulations continue to recognize two 

types of wellness programs in connection with a group health plan: participatory and health-contingent wellness programs. 

Health-contingent wellness programs must meet five statutory requirements under HIPAA (maximum reward, promotion of 

health, availability of reasonable alternative standard, annual opportunity to qualify for reward and plan materials). Under the 

finalized rules, with respect to the first HIPAA requirement, a program may provide a reward of up to 30 percent of the total 

cost of coverage (up to 50 percent if the program is designed to reduce tobacco usage).  

There is one important addition in the new regulations. The Departments divide the health-contingent wellness programs into 

two categories: activity-only and outcome-based programs. Activity-only programs require an individual to perform or 

complete an activity, such as walking, diet or exercise, in order to obtain a reward. A reasonable alternative standard must be 

provided to individuals who are unable to complete the activity because of a medical condition or if a health provider states 

that it is medically inadvisable for the employee to do so. 

Outcome-based programs require an individual to attain or maintain a specific health outcome, such as not smoking or 

attaining certain results on a biometric screening. For outcome-based programs, a reasonable alternative standard must be 

provided to all individuals who do not meet the initial outcome. This means that if a program requires employees to be 

nonsmokers to receive a higher employer contribution toward health plan premiums, a reasonable alternative standard must 

be provided to any employee who smokes, regardless of whether they provide a medical certification. The regulations state 

that this new requirement is to ensure that the program is reasonably designed to improve health and is not a subterfuge for 

underwriting or reducing benefits based on health status. 

A health-contingent program (both active-only and outcome-based) must provide written materials describing the availability 

of a reasonable alternative standard. Revised sample language to satisfy this requirement is provided in the regulations. 

The Departments anticipate issuing future subregulatory guidance to provide additional clarity and potentially proposing 

modifications to the final regulations as necessary, including the permissibility of rescinding coverage in connection with an 

employee’s certification regarding tobacco usage. 

The regulations apply to fully insured, self-insured, grandfathered and non-grandfathered plans for plan years beginning on or 

after Jan. 1, 2014. 

Regulations 

CMS Provides Technical Assistance Portal Containing FAQs, Webinar Opportunities and Important 2014 

Plan Design Clarifications 

On May 28, 2013, CMS provided new FAQs within the REGTAP Library, an online portal designed to provide technical 

assistance and training related to the health insurance marketplace (also called the “exchanges”), premium stabilization 

programs, and guidance and operations that address the following areas: federally facilitated exchange enrollment, qualified 

health plan certification, eligibility, Small Business Health Options Program (SHOP), advanced premium tax credits, cost-

sharing reductions and information on risk adjustment, reinsurance and risk corridors. 

In addition to the FAQs posted and archived on the site, the website provides webinar opportunities, such as a recent 
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webinar held on May 31, 2013, open to interested parties to hear and learn about the consumer and small business 

processes for applying, comparing plans and enrolling in coverage for the health insurance marketplace. 

While not developed directly to assist employers (but rather insurance carriers and actuaries), the website contains many 

interesting FAQs that employers, both large and small, fully insured or self-insured, may find helpful in designing their plans 

for 2014 compliance. The most recent FAQs discuss the recently released IRS limits that affect the new maximum out-of-

pocket limits that apply to all group health plans. The guidance also clarifies that self-insured group health plans may use the 

Form 5500 counting method for paying the reinsurance fee, even if the plan year is not the same as the calendar year. 

To be apprised of future opportunities and view past FAQs, registration is required. 

Register for REGTAP 

May 28, 2013, FAQ 

IRS Provides Informal Guidance on Taxable Income Arising from Employer’s Cash Settlement 

On May 10, 2013, the IRS issued Chief Counsel Advice 2013042214410232.  

In this Chief Counsel Advice, as a settlement to an employee, an employer was providing cash in lieu of the health benefits 

that it should have provided. The IRS concluded that even though the health benefits themselves may have been excludable 

from gross income, the cash payments are not. Rather, the cash payments are regular wages and must be reported on Form 

W-2. 

Chief Counsel Advice consists of memoranda written in response to various internal requests for guidance from IRS agents, 

officers and attorneys. The advice is not substantial authority and cannot be relied upon by an employer, but it provides 

insight into the IRS’ standing on certain issues, and it outlines an important tax principle for employers that may encounter a 

similar situation in the future. 

Chief Counsel Advice 

Arizona 

On April 29, 2013, Gov. Brewer signed Arizona HB 2280. The bill declares that the regulation of employee benefits, including 

compensation, paid and unpaid leave, meal breaks, rest periods and other absences are of statewide concern. It, therefore, 

bars Arizona cities from enacting their own ordinances governing certain employee benefits. The provisions of this bill do not 

apply to any employee benefits provided by a city, town or other political subdivision of the state to any of its own employees. 

Arizona HB 2280 takes effect 90 days after the Arizona Legislature adjourns. 

HB 2280 

California 

On May 23, 2013, Covered California, California’s state exchange, announced proposed premium rates for individual policies 

to be offered in the exchange for 2014 coverage. The plan designs and rates must now be reviewed for approval by state 
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regulators. There will be 13 insurance companies statewide offering coverage to individuals through the exchange. There are 

19 rating areas, with at least three insurers offering coverage in each area. The premium rates vary widely based on age, 

rating area, metal level and insurance company. For example, the proposed premium rates for a single 40-year-old range 

from $188 to $348 for a bronze plan and $285 to $687 for a platinum plan. Regarding coverage, copayments range from $20 

under a platinum plan to $60 under a bronze plan. Information on the Small Business Health Options Program (SHOP) is 

expected to be released in June 2013. 

Press Release 

Health Plans Booklet 

Connecticut 

On May 13, 2013, Gov. Malloy signed SB 1032 into law, creating Public Act No. 13-8. The new law states that employers can 

deduct amounts required by the laws of another state for income tax withholding purposes from employee wages because 

employees perform services or reside in that state. The law is effective Oct. 1, 2013. 

Public Act No. 13-8 

Maryland 

On May 2, 2013, Gov. O’Malley signed HB 361 into law, creating Chapter 368. The act revises state law to align with PPACA. 

The legislation establishes fees for an initial Small Business Health Options Program (SHOP) exchange navigator license, a 

renewal and a reinstatement. The act provides that rules in PPACA relating to annual limitations on cost sharing and 

deductibles, child-only plan offerings, minimum benefit requirements for catastrophic plans, health insurance premium rates, 

coverage for individuals participating in approved clinical trials and contract requirements for specified dental plans apply to 

specified coverage in specified insurance markets. The law is effective June 1, 2013, for coverage beginning Jan. 1, 2014. 

Chapter 368 

Oklahoma 

On May 23, 2013, the Oklahoma Insurance Department issued Bulletin No. Life & Health 2013-01, PC 2013-04. The bulletin 

is directed toward health insurance carriers (among others), and relates to the tornado and severe storms that occurred in 

Central Oklahoma on May 19 and 20, 2013. According to the bulletin, on May 19, 2013, Gov. Fallin issued Executive Order 

2013-20 declaring a disaster emergency for several Oklahoma counties, which has an impact on the state’s regulation of 

insurance. The bulletin provides relief for those affected by the tornado and severe storms. According to the bulletin, insurers 

must allow affected insureds to obtain refills of prescription drugs, even if a prescription has been recently filled. In addition, 

insurers may not cancel, non-renew or terminate coverage while the bulletin is in effect, which is for 30 days. 

Bulletin No. Life & Health 2013-01, PC 2013-04 

Vermont 
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On May 13, 2013, Gov. Shumlin signed H. 136 into law. The new law prohibits an insurer from applying a copayment, 

deductible, coinsurance or other cost-sharing requirement to colorectal cancer and mammography screening services 

performed under contract with the insurer. It is effective for policies issued or renewed on or after Oct. 1, 2013. 

H. 136 

Virginia 

On April 3, 2013, Gov. McDonnell signed into law HB 1900. The new law revises Virginia’s laws in connection with several of 

PPACA’s requirements. These include addressing premium rate restrictions on health benefit plans in the individual and 

small group markets, prohibiting discrimination based on health status, prohibiting adjustment in the cost of coverage based 

on genetic information, limiting waiting periods in group coverage to 90 days and authorizing health insurance carriers to 

provide wellness programs. HB 1900 is effective Jan. 1, 2014. 

HB 1900 

How does the Patient-Centered Outcomes Research (PCOR) fee apply to HRAs? 

The answer depends upon whether the HRA is the only group health plan or if it is integrated with a medical plan. A stand-

alone HRA is subject to the PCOR fee. The plan sponsor, which is the employer for a single employer plan, is responsible for 

reporting and paying the fee. The fee is based on counting only one life per participant (covered employee). 

If the plan is integrated with a medical plan, the answer further varies based on whether the medical plan with which the HRA 

is integrated is self-insured or fully insured. If the HRA is integrated with a self-insured medical plan, and the HRA and 

medical plan have the same plan year, then the PCOR fee does not apply to the HRA. The plan sponsor is responsible only 

for the fee on the covered lives under the medical plan (including dependents). 

If the HRA is integrated with a fully insured medical plan, then the PCOR fee applies separately to both the fully insured 

medical plan and the HRA. The insurer is responsible for the PCOR fee for the covered lives under the medical plan 

(including dependents). The plan sponsor is responsible for the PCOR fee for the covered lives under the HRA (i.e., covered 

employees only; no dependents). 

The PCOR fee applies to plan years ending after Oct. 1, 2012, and before Oct. 1, 2019. The fee is $1 per covered life for plan 

years ending before Oct. 1, 2013, and $2 per covered life for subsequent plan years. Plan sponsors should report and pay 

fees by filing IRS Form 720 by the end of July of the calendar year following the end of the plan year. For example, if the plan 

year ended anytime between October and December 2012, the fee is due by July 31, 2013. IRS Form 720 has not yet been 

revised to reflect the PCOR fee. 

ADA  Americans with Disabilities Act  

CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  
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EBSA  Employee Benefits Security Administration  

EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
  

 

 

National Financial Partners (NFP) and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general 
informational purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the application or 
potential implications of laws, regulations or policies to your specific circumstances. 
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